Introduction
The original purpose of the Internet was merely to have a fast and free exchange of information. Consequently, for a long time, the commercial use of the Internet was limited to small, specialised enterprises. However, the currently increasing commercial use of the Internet is leading to an increasing number of contracts being entered into via the electronic highway, not only between enterprises themselves (b2b business) but also between enterprises and consumers (b2c business). Over the last few years, this evolution has led lawyers to pay close attention to the legal aspects of this new medium. In this context, one should also consider questions of 3 This article does not deal with the discussion about the applicable law and the choice of law as regards e-consumer contracts. private international law, since the intrinsic non-geographical nature of the Internet touches the territorial frontiers, which private international law is in essence based on. In this article, an examination is undertaken of the international jurisdiction in the European Union ('EU') over consumer contracts entered into via the Internet. 3 This topic has recently been in the legal spotlight due to the entry into force on 1 March 2002 of Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters ('the Regulation'). 4 The Regulation replaces the Brussels Convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters ('the Convention') on the basis of Art. 65 of the Rome Treaty establishing the European Community 5 in all EU Member States apart from Denmark, and introduces some modifications in the field of consumer protection. 6 Since the use of the Internet in the United States of America ('US') started earlier and is more advanced than in Europe, we first provide a brief summary of the e-consumer contracts jurisdiction regime currently in force in the US. Further, we examine how this regime is dealt with in the Brussels Convention on the one hand and in the Regulation on the other hand; in both cases, the explanation of the theoretical discussions as regards the conditions is illustrated with a concrete example case. In conclusion, we take a quick glance at the regime that is currently being drafted in the Hague Conference on Private International Law.
Brief summary of the regime under US law

General principles
Over the past number of years, US case law as regards e-consumer contracts jurisdiction has grown significantly. 7 The trend that has emerged in this case law is called 'long arm' personal jurisdiction, i.e. the readiness of the US courts to claim jurisdiction over websites, irrespective of whether the website, its holder or the business behind it is located in the US or not. (74) 75. 11 Helicopteros Nacionales de Colombia SA v. Hall, 466 U.S. 408 (1984) . 12 World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980) . law distinguishes between two types of personal jurisdiction, i.e. general and specific personal jurisdiction, depending on the nature of the defendant's contacts with the forum state in a given case. The first refers to the authority of a court to hear any cause of action, regardless of whether the cause of action arose from the activities of the defendant within the forum state; the latter refers to the situation in which the cause of action arises directly from the defendant's contacts with the forum state.
9
The starting point in analysing personal jurisdiction in federal cases is the 'Long Arm' Statute in effect in the state in which the court is located, for the court has to examine whether exercising jurisdiction over the defendant is allowed under the forum state's laws. If the answer is affirmative, then the court must examine whether exercising that jurisdiction falls within the limits of the due process principle set forth in the Fourteenth Amendment of the American Constitution; 10 this principle consequently clearly constitutes a constitutional restriction on exercising personal jurisdiction.
The Federal Supreme Court has ruled that, in case of general personal jurisdiction, this principle means that jurisdiction over a non-resident defendant of the forum state may be exercised only if the defendant has had substantial or continuous and systematic contacts with the forum state.
11
However, in case of specific jurisdiction, mere minimum contacts are sufficient for a court to declare itself competent. But, as a compensation for this lower degree of required intensity of the defendant's contacts with the forum state, two additional conditions have to be fulfilled cumulatively. First, the defendant must have performed an act or consummated a transaction within the forum, thereby purposefully availing himself of the benefits of the forum. In this context, the Federal Supreme Court has ruled that the mere placing of a product into the 'stream of commerce', without doing any more, is not an act which is purposefully directed to the US that permits the assertion of personal jurisdiction consistent with the due process principle; there must be additional, intentional conduct directed to the forum state.
12 Second, the plaintiff must establish that the exercise of jurisdiction before the court is reasonable, thereby taking into account, amongst other things, the burden on the defendant in defending in the 13 Ibid. 15 Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 418-419 (9th Cir. 1997); Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 , 1124 (W.D. Pa. 1997 .
16 Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 418-419 (9th Cir. 1997) ; R.L. Hoegle and C.P. Boam, loc. cit. 33. 17 Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 , 1124 (W.D. Pa. 1997 . 18 Mink v. AAAA Development LLC, 190 F.3d 333 (5th Cir. 1999); Bensusan Restaurant Corp. v. King, 126 F.3d 25 (2nd Cir. 1997); Resnick v. Manfredy, 52 F. Supp. 2d 462 (E.D. Pa. 1999); Molnlycke Health Care AB v. Dumex Mecial Surgical Products Ltd., 64 F. Supp. 2d 448 (E.D. Pa. 1999); Edberg v. Neogen Corp., 17 F. Supp. 2d 104 (D. Conn. 1998) ; R.L. Hoegle and C.P. Boam, loc. cit. 33. 19 Barett v. Catacombs Press, 44 F. Supp. 2d 717 (E.D. Pa. 1999) . 20 Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 , 1124 (W.D. Pa. 1997 forum and the plaintiff's and the forum state's interest in adjudicating the dispute.
13
Application to the Internet
In order to examine whether or not the minimum contacts and purposeful availment conditions are fulfilled in the field of jurisdiction over websites, US courts have grouped websites into three categories along a 'sliding scale'.
14
The first category are the so-called 'active' websites, i.e. websites that are used both to transmit the product or services purchased (e.g. downloading computer software) and to obtain payment (e.g. by transmission of the purchaser's credit card number or banking information).
15 A website holder-defendant's use of such a website to obtain and maintain contact with the forum state always fulfils the two aforementioned conditions.
16
The second category are the so-called 'passive' websites, i.e. websites that do 'little more than make information available to those who are interested in it' (e.g. by posting information about the website holder's or sponsor's products).
17 Holding such a website is not sufficient to justify the exercise of personal jurisdiction;
18 even when holding a passive website is coupled with posting of messages to 'listservs' containing addressees within the forum state and to newsgroups accessible within the forum state, minimum contacts do not exist without proof of more traditional contacts with the forum.
19
The third (in-between) category are the so-called 'interactive' websites, i.e. websites whereby the product or services being sold cannot be directly transmitted via the Internet (e.g. a paper book or an automobile), but whereby the website itself allows for the exchange of information between the visitor to the website and the host computer. In such cases, the exercise of information is determined by examining both the degree of interactivity and the commercial nature of the exchange of information. 20 It must be pointed out that there is some dissension in US case law as regards the 21 G. King, loc. cit. 16. 22 For a discussion, see B.W.F. Depoorter, loc. cit. 394-396; R.L. Hoegle and C.P. Boam, loc. cit. 34-37; F.A. Koch, loc. cit. 125-129; B.B. Sookman, loc. cit. 75-82. 23 Blackburn v. Walker Oriental Rug Galleries, Inc., 1998 U.S. Dist. Lexis 4517 (E.D. Pa. 1998 McDonough v. Fallon McElligott, Inc., U.S. Dist. Lexis 15139 (S.D. Cal. 1996) . 24 Shearson Lehman Hutton v. TVB, EU CoJ 19 January 1993 , nr. C-89/91 (Rec. 1993 . 25 This article does not discuss case law and legal doctrine as regards the term 'consumer'; when analysing the example case, we suppose that all conditions in respect of this term are fulfilled. 26 This issue is not further discussed.
application of this criteria to concrete cases; 21 some judges require a high degree of interactivity, others do not.
22
In conclusion, US courts do not have jurisdiction over a website merely because it is accessible in the US or in a US state, otherwise all website holders would be subject to their jurisdiction. 23 3 The regime under the Convention
General principles
Before 1 March 2002, the international consumer contracts jurisdiction regime in the EU was laid down in Arts. 13-15 of the Convention. These provisions contain a special protection regime vis-à-vis Arts. 2 and 5 of the Convention. This protection regime aims at avoiding that consumers, as the economically weaker and legally less experienced party, have to bring proceedings against the other party in the State in which that other party is domiciled. 24 To that end, Art. 14 of the Convention prescribes that a consumer 25 may bring proceedings against the other party to the contract either in the courts of the state in which that party is domiciled or in the courts of the state in which he is himself domiciled, it being understood that the chosen state has to be a contracting state to the Convention. In addition, Art. 15 of the Convention limits the possibility to depart from Art. 14 by an agreement.
26
However, not all consumer contracts fall within the scope of the special protection regime of Art. 14, because its field of application is limited to three situations: (1) a contract for the sale of goods on instalment credit terms, (2) a contract for a loan repayable by instalments, or for any other form of credit, made to finance the sale of goods, and (3) any other contract for the supply of goods or services. However, in the latter case, two additional conditions must be fulfilled: (a) before the conclusion of the contract, the other party has addressed a specific invitation to the consumer or advertised in the state in which the consumer is domiciled, and (b) the consumer has taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled. 
Contractual Obligations of 19 June 1980)
29 . The term 'goods' is not defined in any of these three conventions, the question is not dealt with in their preparatory documents and the European Court of Justice has not yet had the opportunity to issue a ruling thereon.
30
After having examined all possible interpretations, most authors eventually are of the opinion that digital products -despite their intangible nature -can be considered as 'goods' in the sense of the three aforementioned conventions. They base their opinion on the following grounds. First, they consider that it cannot be deducted from the conventions that the contracting parties wished to exclude digital products, all the more since they do not exclude immaterial goods in principle.
31 Second, they think that an extensive interpretation of the term 'goods' is legitimated by the argument that the three conventions, as all other written laws, have to be interpreted in accordance with changing economic and technical circumstances, if one does not want them to become antiquated and lose value. 32 Third, in their opinion, a principal qualification of digital products as 'goods' would correspond to the frequent use of the electronic highway by enterprises.
33 Fourth, as regards the CISG, this qualification would also fit in the CISG's objective mentioned in its preamble, i.e. promoting the development of international trade through uniform rules.
34 Fifth, they think that the consumer's need for the special protection regime in buying digital products does not significantly differ from this need in buying 'traditional' goods. In their opinion, the functional and economical finality of both types of transactions are essentially the same; the medium through which goods are delivered, would merely be of marginal significance for the consumers' wishes and expectations and the legal status of the goods. 35 Sixth, the consequence of not considering digital products as goods would be that a consumer of these products would never be entitled to rely on the special 36 M. Foss and L.A. Bygrave, . 37 Ibid., 113. For an in-depth analysis of this topic, see H. Schmitt, '"Intangible Goods" in OnlineKaufverträgen und der Anwendungsbereich des CISG' (2001) Computer und Recht 145-155. 38 These situations are not further discussed, since they do not lead to specific questions with regard to the Internet. protection regime, which would not comply with the basic objective thereof (see supra).
36
Should digital products not be considered as goods, then some authors argue that their delivery has to be qualified as a supply of a 'service', so that they do fall within the field of application of Art. 13 of the Convention. They thereby refer to the case law of the European Court of Justice in light of the four freedoms in EU law, according to which each commercial activity has to be qualified as either a good or a service.
37
As regards the analysis of the example case, this point of view implies that the computer game falls within the field of application of Art. 13 of the Convention.
The first condition: Before the conclusion of the contract, the other party has addressed a specific invitation to the consumer or advertised in the state in which the consumer is domiciled
As already mentioned above, not all consumer contracts fall within the field of application of Art. 13 of the Convention. If the contract concerned is neither a contract for the sale of goods on instalment credit terms nor a contract for a loan payable by instalment or for any other form of credit, made to finance the sale of goods, 38 then the first condition for the contract to fall within the field of application of Art. 13 of the Convention is that, before the conclusion of the contract, the other party has addressed a specific invitation to the consumer or advertised in the state in which the consumer is domiciled. This condition aims at protecting 'passive' consumers against 'aggressive' traders that approach consumers in their easy chair. Consequently, 'active' consumers, i.e. consumers who come into contact with the trader on their own initiative, are excluded from the special protection regime. The rationale of this condition is that an active consumer could reasonably have expected to have to bring the other party to a foreign court in case of a dispute if that other party is domiciled in another state.
Legal doctrine is divided into three groups as to whether or not, and if so, to what extent, the distinction between 'active' and 'passive' consumers can or has to be applied on consumer contracts entered into via the Internet. 39 An additional difficulty is that neither the Convention nor its preparatory documents define the terms 'specific invitation' and 'advertisement'. 40 A first group of authors is of the opinion that holding a commercial website always complies with the first condition, even if that website is accessible everywhere in the world. 40 According to this point of view, a consumer is thus always 'passive', or, as said authors formulate, the distinction between 'active' and 'passive' consumers, at least as regards E-Consumer contracts, has to be abolished. 41 These authors choose for a maximum consumer protection; they deem the protection regime too important for the Internet to be exempted from private international consumer protection law and point out that the current conditions in respect of the coming about of a contract date from the pre-Internet era. One author adds thereto that there is in fact no contact between the consumer and the website of the other party until that other party, by making a website, has first actively created the possibility for the consumer to come into contact with its website. He compares with advertisements in a magazine that first has to be bought by the consumer in a shop. 42 Another author is of the opinion that traders that use the Internet do not have to be treated differently from 'traditional' traders, and that depriving the E-Consumer from the protection regime would imply an arbitrary preference for a certain way of trading, which would run counter to the free market and fair competition in the EU.
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A second group of authors is of the opinion that holding a commercial website never complies with the first condition, and thus that a consumer is always 'active' and is never entitled to rely on the special protection regime.
First, as regards the aspect 'addressing a specific invitation to the consumer or advertising', they think that it is not the other party but rather the consumer who actively enters the national market of the state in which the consumer is domiciled, since the latter determinedly surfs to a website. In their opinion, finding goods on the Internet requires a certain level of experience and advertising requires more action than the mere holding of a website; they argue the latter by referring to the fact that the term 'advertisement' in Art. 13 of the Convention is coupled with the term 'specific invitation', which, in their opinion, clearly implies an active step on the part of the consumer. 44 To underpin their point of view, these authors also refer to the technical functioning of surfing on the Internet: If someone surfs to a website, then that person orders his browser to make contact with a Universal Resource Locater ('URL') and a website address on the Internet, and when the contact is made, then the host server of the URL dispatches the contents of the requested website; the browser thus pulls the information from the Internet and brings it to the surfer's server, whereupon the information appears on the surfer's screen. 45 Second, as regards the aspect 'in the state in which the consumer is domiciled', they are of the opinion that a website can never be sufficiently directed to a particular state, since a website is accessible everywhere in the world. 46 A third group of authors adhere to a 'middle ground' point of view and are of the opinion that the special protection regime can never be granted or denied a priori; they argue in favour of a case-by-case examination. Some of these authors illustrate the impossibility to qualify a consumer as 'active' or 'passive' a priori by referring to some types of subtle techniques that website holders use to attract consumers to their website, for instance by making use of 'banners', by which consumers are led to another website without having asked for it. 47 First, as regards the aspect 'addressing a specific invitation to the consumer or advertising', they think that the degree of 'activity' or 'passivity' of the website holder and that of the consumer correlated thereto have to be evaluated according to the degree of interactivity of the website. Consequently, in their opinion, 'advertising' requires a certain 48 degree of interactivity between the website and the consumer, so that merely putting commercial information on a website does not constitute an advertisement. 48 Second, as regards the aspect 'in the state in which the consumer is domiciled', they are of the opinion that there have to be sufficient ties between the website and the state in which the consumer is domiciled. To their mind, a website must be deliberately targeted on at least that state. 49 The degree of deliberately targeting can be evaluated by taking into account some indications such as the language of the domain name and the text on the website, the currency that is used, a reference to the fiscal regime the goods offered are subject to in a certain state, a reference in local media to the domain name of the website, etc.
50
It is clear that this 'middle ground' point of view, as regards both aspects, is in keeping with the aforementioned US case law ((inter)activity and purposeful availment).
As regards the analysis of the example case, the three different point of views in legal doctrine outlined above have the following implications. If one adheres to the point of view of the first group, then both the purchase of the book and that of the computer game would fall within the field of application of the special protection regime. If the opinion of the second group is supported, then neither the purchase of the book nor that of the computer game would fall within the scope of the protection regime. If one shares the 'middle ground' point of view, then the analysis runs as follows. The website of the Swedish seller as well as that that of the French seller have an interactive nature, so that, as regards the aspect 'addressing a specific invitation to the consumer or advertising', the condition is fulfilled. However, as regards the aspect 'in the state in which the consumer is domiciled', it can be derived from the data on the website of the seller that is domiciled in Sweden, that that website is not deliberately targeted on the state in which the boy is domiciled, i.e. Belgium: the top level domain name is 'se' (which unarguably refers to the Swedish territory), the second level domain name is in Swedish and contains a reference to the city of Stockholm, the text on the website is in Swedish only and the prices are indicated in Swedish crowns only. Consequently, as regards the purchase of the book, the boy cannot rely on the special protection regime of Art. 14 of 51 M. Foss and L. Bygrave, loc. cit the Convention. At first sight, the website of the seller that is domiciled in France is not deliberately targeted on the Belgian territory either, but it nevertheless contains some indications that it is inter alia focussed on the Belgian territory: the top level domain name is 'com' (which does not a priori exclude a focus on the Belgian territory, since 'com' refers to the commercial nature of the website and sometimes websites of sellers that are domiciled in Belgium end with this suffix), the second level domain name is at the same time in French and in English (French is one of the three official languages in Belgium and most Belgians speak English), the text on the website too is in French as well as in English and the goods are priced in euro (the euro is now the official Belgian currency). Consequently, as regards the purchase of the computer game, the boy would possibly be entitled to rely on the special protection regime.
The second condition: The consumer has taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled
In order for the consumer to be entitled to rely on the special protection regime, he must have taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled. Some examples of 'steps necessary for the conclusion of the contract' are the typing in of a credit card number, clicking on 'Enter' or on 'OK' with the keyboard or the mouse. 51 It is, however, not required that the conclusion of the contract takes place in the state in which the consumer is domiciled.
52 Some authors point out that there could be problems in respect of evidence, since, in an Internet environment, it is very difficult and sometimes even impossible to find out where the consumer has taken the necessary steps; 53 one of them, for instance, remarks that several types of technical operations on the Internet, such as caching, result in the impossibility to make sure about the exact geographical location of the surfer.
54
As regards the analysis of the example case, this condition implies that the purchase of the book -provided that all other conditions are fulfilledfalls within the field of application of the special protection regime, and that the purchase of the computer game does not. For, the steps necessary for buying the book have taken place in the state in which the boy is domiciled (Belgium), whereas the steps necessary for buying the computer game have taken place in Australia. Personally, we adhere to the opinion that, in the Internet era and taking account of the increasing mobility of 55 
General principles
As already mentioned above, on 22 December 2000, the EU Council adopted the Regulation, which replaces the Convention in all EU Member States except for Denmark on 1 March 2002. Art. 15 of the Regulation maintains the Convention's special consumer protection regime but introduces some modifications as regards its field of application.
The first two situations set forth in Art. 13 of the Convention, i.e. (1) a contract for the sale of goods on instalment credit terms, and (2) a contract for a loan repayable by instalments, or for any other form of credit, made to finance the sale of goods, have been maintained in the Regulation (respectively Art. 15.1.a and 15.1.b). However, the third situation with its two additional conditions, i.e. 'any other contract for the supply of goods, if (a) before the conclusion of the contract, the other party has addressed a specific invitation to the consumer or advertised in the state in which the consumer is domiciled, and (b) the consumer has taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled', has been removed and replaced by another one. Under the Regulation, the third situation, set forth in Art. 15.1.c, is the following: 'in all other cases, (a) the contract has been concluded with a person who pursues commercial or professional activities in the Member State of the consumer's domicile or, by any means, directs such activities to that Member State or to several States including that Member State, and (b) the contract falls within the scope of such activities.'
Application on the Internet
The legal status of digital products
When reading Art. 15.1.c of the Regulation, one immediately notices that the words 'contract for the supply of goods' and 'contract for the supply of services' have been removed and replaced by the words 'in all other cases'. 56 Some authors are of the opinion that it would have been better to state explicitly in the preparatory documents that digital goods fall within the field of application of the special protection regime: M. Foss and L. Bygrave, 57 It has to be pointed out that Art. 15.1.c of the Regulation does not prescribe that the other party has to direct his website to the consumer as a person but to the state in which the consumer is domiciled.
58 Proposal for a Council Regulation (EC) on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, COM(1999) 348 final, EC Official Journal 28 December 1999, C 376 E/1. 59 One author remarks that it will not always be easy to determine the degree of interactivity: L. Most likely, the EU legislator has wished to give an affirmative answer to the question in legal doctrine of whether or not digital products can be qualified as 'goods '. 56 As regards the analysis of the example case, this modification implies that now not only the purchase of the book but also that of the computer game falls within the field of application of the special protection regime.
The new condition: The contract has been concluded with a person who pursues commercial or professional activities in the Member State of the consumer's domicile or, by any means, directs such activities to that Member State or to several States including that Member State
This new condition aims at putting an end to the discussion in legal doctrine and the legal uncertainty in practice with regard to the question of whether or not e-consumers have to be qualified as 'active' or 'passive' consumers and consequently whether or not they can rely on the special protection regime. For, the third situation of the protection regime's field of application is no longer based on the distinction between 'active' and 'passive' consumers; one now only has to take account of the question of whether or not the other party directs his activities to, inter alia, the state in which the consumer is domiciled. 57 However, the Regulation does not define the term 'directing to'. As regards the Internet environment, one can find the following guidelines in its preparatory documents.
In the comments on its initial Proposal for a Regulation, the European Commission said that 'the concept of activities pursued in or directed towards a Member State is designed to make clear that point (3) applies to consumer contracts concluded via an interactive website accessible in the State of the consumer's domicile '. 58 Consequently, in the Commission's opinion, two conditions must be fulfilled for a website to 'direct to' the Member State in which the consumer is domiciled.
First, a website must have an interactive nature. Consequently, the mere passive distribution of commercial information via a website cannot be considered as 'directing to'; consumers must at least have to possibility to enter into an agreement on line.
59 It has to be noticed that with this 60 It is not clear whether the Commission will, as in the US, distinguish between active, interactive and passive websites, or only between interactive and passive websites. statement, the European Commission has adopted a terminology and concept that originates from US case law and has adhered to the aforementioned 'middle ground' point of view in European legal doctrine.
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Second, a website must be accessible in the EU Member State in which the consumer is domiciled. Recital 13 of the Commission's initial Proposal comments on this condition as follows: 'electronic commerce in goods or services by a means accessible in another Member State constitutes an activity directed to that State.' Consequently, in the Commission's opinion, besides an examination of the degree of interactivity of the website, no evaluation has to made of the website's degree of deliberately targeting to the state in which the consumer is domiciled, which implies that factors as the language(s), currency/currencies, etc. used on the website, do not have to be taken into account. Since any website is almost always accessible in all EU Member States, this second condition implies that any website holder who is domiciled in a EU Member State can be sued in any EU Member State, irrespective of whether or not he wished to do business in the Member State concerned.
The European Parliament considered this implication far too excessive and proposed an amendment according to which the website's degree of deliberately targeting to the state in which the consumer is domiciled does have to be taken into account; consequently, the mere accessibility of the website in the state in which the consumer is domiciled, would not be sufficient.
61 It proposed to amend the aforementioned Recital 13 as follows: 'electronic commerce in goods or services by a means accessible in another Member State constitutes an activity directed to that State where the on-line trading site is an active site in the sense that the trader purposefully directs his activity in a substantial way to that other State. ' 62 In addition, it proposed to amend Art. 15 by adding the following paragraph: 'The expression 'directing such activities ' One notices that the Commission points out that the proposed amendments are in keeping with the American concept of business activity (minimum contacts, purposeful availment, etc.) as a general ground for determining whether or not assertion of jurisdiction is legitimated, and that this ground runs counter to the general ground set forth in the Regulation (i.e. the domicile of both the consumer and the trader).
Attention has to be paid to the Commission's second argument for rejecting the proposed amendments, i.e. that the existence of a consumer contract seems to be a clear indication that the trader has directed his activities to the state in which the consumer is domiciled. In their aforementioned joint statement on Articles 15 and 73 of the Regulation, the Council and the Commission have stressed this again: 'The Council and the Commission point out in this connection that for Article 15(1)(c) to be applicable it is not sufficient for an undertaking to target its activities at the Member State of the consumer's residence, or at a number of Member States including that Member State; a contract must also be concluded within the framework of its activities. In this context, the Council and the Commission stress that the mere fact that an Internet site is accessible is not sufficient for Article 15 to be applicable, although a factor will be that this Internet site solicits the conclusion of distance contracts and that a contract has actually been concluded at a distance, by whatever means. [. . .] ' 66 This argument is most strange. One author has pointed out that, if the consumer contract is itself a clear indication to examine whether or not commercial or professional activities are directed to a certain state, this condition is in fact unnecessary. Indeed, if 'directing to' is a necessary condition for the existence of a consumer contract in the sense of Art. 15 of the Regulation, then the existence of a consumer contract cannot be itself an indication that the 'directing to' condition is fulfilled; this is clearly a circular reasoning. This author consequently correctly argues that this cannot be intended, taking into account the existence and phrasing of the condition. 67 Personally, we adhere to the opinion that the Commission's point of view should not be supported. 68 First, such interpretation would after all confuse the meaning of the term 'directing to' with that of the term 'accessible in'; it is in the nature of the term 'directing to' that the person who 'directs to something' 'concentrates on or specializes in' that thing, whereas the term 'accessibility' does not include any notion of intended connection with something. Second, interpreting the term 'directing to' in the sense of the purposefully availment condition in US case law would be the ideal opportunity to streamline the regimes in the US and the EU. In our opinion, the Commission's argument that the American concept of 'business activity' as a general ground for determining whether or not assertion of jurisdiction is legitimated, runs counter to the general ground set forth in the Regulation, i.e. the concept of 'domicile', cannot be supported; in the Regulation, the general ground is indeed the concept of 'domicile' (both the consumer and the other party must be domiciled in a EU Member State), but this does not inherently prevent using the concept of 'business activity concentrated on' as an additional ground for determining jurisdiction (besides the fact that both the consumer and the other party must be domiciled in a EU Member State, that other party must moreover concentrate his (e)business on the EU Member State in which the consumer is domiciled).
The foregoing has shown that the second 'guideline' for interpreting the term 'directing to' rather gives rise to controversies than elucidating this term. One now has to await an opportunity for the European Court of Justice to decide which interpretation has to be followed. However, since it is supported by the Council, it seems at first sight that the Commission's point of view should be adhered to.
As regards the analysis of the example case, this condition and the Commission's and Council's interpretation thereof lead to the following. have an interactive nature and indications concerning deliberately targeting do seemingly not have to be taken into account, the boy can rely on the special protection regime not only for the purchase on the website of the French seller but also -contrary to the analysis under the Convention's regimefor the purchase on the website of the Swedish seller.
The omission of the condition that the consumer must have taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled
When reading Art. 15.1.c of the Regulation, one immediately notices that for the special protection regime to apply, it is no longer required that the consumer has taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled. The only thing that is required is that the contract falls within the scope of the commercial or professional activities of the other party. Consequently, the special protection regime can also apply when the steps necessary for the conclusion of the contract have been taken in a state (anywhere in the world) other than that in which the consumer is domiciled. The omission of the condition set forth in Art. 13 of the Convention shows a sense of reality and overcomes the flaw in the Convention that a consumer cannot rely on the special protection regime if the other party has urged the consumer to leave the state in which he is domiciled for the purpose of entering into the contract.
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As regards the analysis of the example case, this omission implies that not only the contract entered into at home in Belgium (the book) but also that entered into on holiday in Australia (the computer game) falls within the scope of the special protection regime.
Opinions of business and consumers
The new general rule as regards international E-Consumer contracts jurisdiction in the EU, as interpreted by the European Commission, is thus that a consumer, irrespective of his nationality, who is domiciled in a EU Member State and who uses, anywhere in the world, an interactive website which is (also) accessible in the Member State in which the consumer is domiciled and the holder of which is domiciled in a Member State, can bring proceedings against the website holder in the Member State in which he is himself domiciled.
It is clear that the new regime, as interpreted by the European Commission, has 'put the cat among the pigeons' in business circles, since, henceforth, enterprises that are domiciled in a EU Member State can be sued in any EU Member State where their website is accessible, irrespective 70 M. Foss and L.A. Bygrave, loc. cit of whether or not they 'focussed' their on-line business on that Member State. A first reaction of the business community is that this regime will result in legal uncertainty and a lot of costs for enterprises, which will constitute an important barrier to the development of e-commerce (especially the e-commerce activities of small enterprises), result in higher prices for consumers and lead to enterprises refusing to enter into e-contracts with consumers from certain Member States, since website holders will be obliged to organise their website in such a way that consumers are asked via a technical functionality to indicate the Member State in which they are domiciled, and to make it clear to consumers that they do not wish to enter into a contract with consumers who are domiciled in certain Member States. 70 A second argument put forward by business is that it is impossible for them to take account of and to engage legally skilled personnel who have knowledge of all different legal systems of all EU Member States, to draft different model contracts, etc.
71 A third remark from business is that the country of destination principle set forth in the Regulation runs counter to the country of origin principle set forth in the EU E-Commerce Directive of 8 June 2000. 72 Finally, a fourth comment from business is that a consumer does know that a website holder is not necessarily domiciled in the EU Member State in which he is himself domiciled, and thus that a consumer can reasonably expect to have to bring the website holder before a foreign court in case of a dispute if the website holder is domiciled in another Member State.
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A first reaction of consumers, on the other hand, is that lawsuits, both in the consumer's own Member State and abroad, are always very expensive for the consumer, and having to bring proceedings abroad is made all the more onerous by the consumer's unfamiliarity with the law, language and legal system. In their opinion, such discouraging factors may not result in a de facto denial of the fundamental right of access to justice; enterprises, on the other hand, as repeat players, do dispose of the necessary knowledge of languages and legal know-how to deal with proceedings abroad. Moreover, consumers are of the opinion that being sued abroad is included in the risk management of enterprises and that enterprises that wish to avoid being sued in certain Member States have to perform rechtsgeschäftlicher Selbst-schutz, for instance by organising their website in such a way that it is impossible to enter into a contract with consumers from a certain Member State. 74 A second argument of consumers is that for e-commerce to become a full-grown way of trading, consumers first have to have confidence in it and to be sure that they are not left to the arbitrariness of the website holders. In their opinion, broadening the scope of the special protection regime is consequently of high symbolic value. 75 Third, they refute the aforementioned criticism as regards the inconsistency between the country of destination principle set forth in the Regulation and the country of origin principle set forth in the EU E-Commerce Directive by pointing out that this Directive does not deal with international jurisdiction but with the applicable law and that Recital 23 and Art. 1.4 of this Directive explicitly prescribe that 'this Directive does not aim at establishing rules on private international law relating to conflicts of law nor does it deal with the jurisdiction of Courts'. 76 A fourth remark of consumers is that the consumers' need to be entitled to rely on the special protection regime in the field of e-consumer contracts equals that in the field of 'traditional' consumer contracts. draw up a convention that sufficiently overcomes the legal problems in respect of the Internet.
The current draft convention pays a lot of attention to international E-Consumer contracts jurisdiction (see its Art. 7). However, at present, there are four different proposals and some variants thereof and there is no consensus in respect of any of them either that one or more should be omitted or that any one of them should be preferred. One notices that the first proposal is clearly less advantageous to E-Consumers than the regime under the Regulation, for it prescribes that a consumer cannot bring proceedings against the other party in the state in which he is himself domiciled if that other party demonstrates that it took reasonable steps to avoid concluding contracts with consumers habitually resident in the state in which the consumer is domiciled.
79 It is also not clear whether or not the Conference will -as the European Commission -introduce the distinction between active, interactive and passive websites that originates from US case law.
One now has to await the second part of the diplomatic session. However, due to the current lack of consensus between the delegations, one can only guess at the final outcome of the Conference, if any.
Conclusion
This article has pointed out that the debate and case law in the US as regards international E-Consumer contracts jurisdiction has started earlier than in Europe. The current regime under US law is that a court first examines whether or not the 'Long Arm' Statute allows to exercise personal jurisdiction over a website and further, if so, whether or not exercising that personal jurisdiction falls within the limits of the due process principle set forth in the Fourteenth Amendment of the American Constitution. To the latter end, the court examines in case of general personal jurisdiction whether or not the website holder-defendant has had substantial or continuous and systematic contacts with the forum state, and in case of specific personal jurisdiction whether or not exercising jurisdiction is reasonable and the website holder-defendant fulfils the conditions of minimum contacts and purposeful availment. In this context, a distinction is made between active, interactive and passive websites, whereby the active website always, interactive websites sometimes and passive websites never fulfil the aforementioned conditions.
In the EU, international jurisdiction over E-Consumer contracts was governed by Art. 13 of the Convention until 1 March 2002 (this is still the case in Denmark). Its first condition, i.e. that before the conclusion of the contract, the other party has addressed a specific invitation to the consumer or advertised in the state in which the consumer is domiciled, has lead to various point of views in legal doctrine, and its second condition, i.e. that the consumer has taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled, has been considered as unrealistic in the Internet era.
Since 1 March 2002, in all EU Member States (except for Denmark), this matter is governed by Art. 15 of the Regulation. The new regime gives an affirmative answer to the question of whether digital products can be considered as 'goods'. It also introduces some modifications as regards the field of application of the special consumer protection regime set forth in the Convention.
First, it is no longer required that the consumer has taken the steps necessary for the conclusion of the contract in the state in which he is himself domiciled.
Second, the distinction between an 'active' and a 'passive' consumer has been omitted, since it is no longer necessary that before the conclusion of the contract, the other party has addressed a specific invitation to the consumer or advertised in the state in which the consumer is domiciled; the new requirement is that the consumer contract has been concluded with a person who pursues commercial activities in the Member State of the consumer's domicile or, by any means, directs such activities to that Member State or to several States including that Member State. However, it is not so clear how the new term 'directing to' has to be interpreted. The European Commission, the Council and the European Parliament agree that this term firstly implies that a website must have an interactive nature, which means that the website must at least give the consumer the opportunity to enter into an agreement on line; consequently, they introduce a terminology and concept that originates from US case law. The European Parliament is of the opinion that a website must secondly also be deliberately targeted on the EU Member State in which the consumer is domiciled, whereby factors such as the language(s) and currency/ currencies used on the website have to be taken into account for evaluating the degree of 'deliberately targeting'; it consequently adheres to the purposeful availment requirement of US case law and the 'middle ground' point of view in European legal doctrine. The Commission, however, is of the opinion that, if the website has an interactive nature, its mere accessibility in the EU Member State in which the consumer is domiciled is sufficient for asserting jurisdiction over the E-Contract; consequently, it does not support the purposeful availment requirement of US case law and the 'middle ground' point of view in European legal doctrine. It is clear that, due to this discord, the European Court of Justice will have a decisive role in settling this 'dispute'. However, since the Commission is supported by the Council, it seems that the new regime has to be interpreted in accordance with the Commission's point of view. This would mean that a consumer, irrespective of his nationality, who is domiciled in a EU Member State and who uses, anywhere in the world, an interactive website which is (also) accessible in the Member State in which he is himself domiciled and the holder of which is domiciled in a EU Member State, can bring proceedings against the website holder in the EU Member State in which he is himself domiciled.
Furthermore, one has to await the outcome of the second part of the diplomatic session of the Hague Conference for Private International Law. Taking into account the intrinsic border-crossing nature of the Internet, it is necessary to draw up a world-wide uniform international E-Consumer contracts jurisdiction regime. However, considering the current stay of play, it remains to be seen whether the Hague project will ever lead to a satisfactory result.
